General regulations for construction contractors of single or dual family dwellings - ABS 09

These general regulations are intended for contracts for the construction or extension of single or dual-family dwellings that a contractor performs on behalf of a purchaser. For repair and remodelling services the General Regulations as stated in TRADES FORM 09 should be used.

The Consumer Services Act
Sections1-3 Consumer Services Act
1.  
The Consumer Services Act (1985:716) applies to contractor operations as well as what is stated below in these regulations. In order to facilitate comparisons between these regulations and the obligatory actions imposed by the Consumer Services Act, reference is made to the headings and paragraphs of the relevant legislation. In addition, certain sections of the Consumer Services Act are given here (in the grey boxes).

Definitions
Purchaser: the equivalent of consumer in the Consumer Services Act.

Contractor: the equivalent of undertaking in the Consumer Services Act.

Contractor operations: contracted services with alterations and additional work according to Section 8 Consumer Services Act plus Sections 9 and 10 in these regulations.

Contracted services: work that, according to contracting documentation, is included in contractors’ undertakings (the equivalent of services, activities and work in Consumer Services Act).

Task etc.
Performance and material

Sections 4-7 and 51 of the Consumer Services Act.

2. 
The correctness of the information, material, survey material, constructions and setting out is the responsibility of the party who provided these services/goods.
3. 
It is assumed that the contractor, before the submission of a tender, has acquired the necessary knowledge of the working area and other important conditions which can be gained by visiting the site. However this does not release the purchaser from responsibility according to Section 2 of these regulations.

The duty of inspection of the contractor according to the previous section does not include information which may only be acquired through dismantling, destructive measures or soil/plot examination.

The contractor is expected to take over the working area in the condition it was in at the point in time when the tender was submitted. If operations are to be completed on the site before the commencement of the contractor operations, it is assumed that the site will be taken over in the condition it may be expected to be in after the completion of such operations.

4. 
If, at the point in time when the tender is submitted, information is not available on certain conditions that affect the contractor’s operations, this situation will be assumed to be what could, with reference to the circumstances, be presupposed given a professional assessment.
5. Irrespective of what is stipulated in Sections 2-4 of these regulations, the contractor is duty-bound to, before the entry into force of the contract and before alterations or additional works are undertaken in accordance with Sections 9 or 10 of these regulations, inform and when suitable advise the purchaser against action if such conditions exist concerning the suitability or fit-for-purpose of contracted services, their alterations or additional works, that the contractor is aware of or should be aware of and which he/she realised, or should have realised, were of importance to the purchaser.
6. The scope of the contracted services, price or basis on which the price is to be determined, dates of payment and dates of completion of contracted services are stated in the contract documentation. 
The necessary materials are included in the contracted services, unless otherwise stipulated in the contract.
Section 51. In conjunction with the construction of a detached or semi-detached dwelling, allegations by the consumer shall be deemed valid as to the agreement reached with respect to:
1. the scope of the work;
2. the price or the principles for determination of the price;
3. the time for payment; and
4. the time for completion of the work;
unless otherwise set forth in a written agreement or evident from the circumstances in general. (SFS 2004:554).
7.
The contractor only is authorised to lead the implementation of the contracted services. 

The purchaser is entitled to visit the site on the condition that he/she informs site management and follows their instructions.

The purchaser exerts the level of control over the performance of the contract that he/she considers suitable. This control does not infer any reduction in the level of responsibility of the contractor according to contract. When checks are carried out by the purchaser, these must occur as far as possible without interference with the performance of the contract.
If the purchaser appoints an inspector, this person is entitled to take the measures required to inspect and check the activities. Other measures may be undertaken only if he/she is authorised to  do so.

In order to carry out the requisite checks/inspection the inspector must be afforded free access to the worksite. For this purpose he/she is entitled to use any instruments belonging to the contractors at the worksite free of charge and checking devices and tools plus be provided with any other help necessary. For such help payment will be made to the contractor.

During the contract period the contractor will perform and document activities according to an established quality plan and environmental plan. The purchaser is entitled to access this documentation.
8. The parties must keep each other apprised of circumstances that the parties have realised, or should have realised, could be of importance to the contracted services. If one party neglects to apprise the other party of such a circumstance, he/she will be responsible for any damage or harm that may occur as a result.

Alterations and additional work
Section 8 Consumer Services Act.
9. 
Before any alterations or additional work other than such that is regulated in Section 8 of the Consumer Services Act is initiated, the parties should agree in writing concerning the scope of the alterations or additional work, price or the basis on which the price will be calculated, payment terms and the date of the completion of the work, or its effect on the contract period. Otherwise, as concerns these parts, what the purchaser maintains has been agreed will apply unless another conclusion can be drawn from the circumstances in general.
10. The work according to Section 9 of these regulations or Section 8 of the Consumer Services Act is equated with work arising from the fact that information that was the responsibility of the purchaser in accordance with Section 2 of these regulations was not correct, that the worksite or other conditions of importance deviate from what was assumed under Section 3 of these regulations, or that the conditions referred to under section 4 of these regulations are not as they were assumed to be.
When assessing whether such works are to be equated with alterations and additional work, the contractor’s obligations as stated in Section 5 of these regulations must be considered.

The contractor must inform the purchaser and request his/her instructions before any work according to this section is performed. If such work is performed without this information being provided, the contractor is not entitled to financial compensation in addition to the contracted sum, unless this would lead to an unreasonable situation.

11. If the contractor, due to changes in regulations, is obliged to perform work in addition to what he/she should have reasonably anticipated, the contract sum will be regulated accordingly.

Defective services
What is considered defective
Sections 9-15 and 58-60 of the Consumer Services Act
Section 58. Where a final inspection is carried out pursuant to section 53, the following shall apply in lieu of section 12. 

The assessment whether the construction of a detached or semi-detached dwelling is defective shall be made taking into consideration the circumstances prevailing at the time when the construction was approved in conjunction with a final inspection.
Upon application of section 39, the provisions therein regarding events that occurred prior to the date referred to in section 12 shall, instead, apply to events that occurred prior to the date on which the construction was approved in conjunction with a final inspection. (SFS 2004:554).
Section 59. Nonwithstanding the provisions of section 12, first paragraph, and section 58, second paragraph, the construction of a detached or semi-detached dwelling shall at all times be deemed defective where a circumstance as referred to in sections 9, 10 or 11 becomes evident within two years of the date of approval of the construction in conjunction with a final inspection or, where a final inspection has not been carried out, within two years of completion of the work. The aforesaid shall not, however, apply where the undertaking can show probable cause that the circumstance is due to an accident or comparable event or due to negligent care, abnormal use or any similar circumstance imputable to the consumer. (SFS 2004:554).
Section 60. After the construction of a detached or semi-detached dwelling has been approved in conjunction with a final inspection pursuant to section 53, the consumer may only invoke defects as noted in the inspection report.

Notwithstanding the first paragraph, the consumer may invoke defects which,

1. the consumer has complained of in conjunction with the final inspection but which the surveyor did not deem to constitute a defect;

2. the surveyor has neither marked nor should have marked in conjunction with the final inspection; or
3. the consumer has complained of to the undertaking within six months from the date of the final inspection. (SFS 2004:554).
12. If goods that are included in the contracted services are encompassed by special guarantee measures, the guarantee provider is responsible for these after the responsibility of the contractor according to Section 59 of the Consumer Services Act has ceased.

Remedies for defective services
Sections 16 and 19-23 of the Consumer Services Act
Remedies
Sections 17-18 and 61 of the Consumer Services Act
Section 61. Section 17 provides that a consumer who wishes to claim that the service is defective shall notify the undertaking thereof (notice of complaint).
In conjunction with the construction of a detached or semi-detached dwelling, notice of complaint is not required with respect to defects which:

1. have been noted in an inspection report pursuant to section 56; or

2. have been complained of by the consumer in accordance with section 60, subsection 3.

Where, in conjunction with the construction of a detached or semi-detached dwelling, a final inspection has been carried out pursuant to section 53, notice of complaint pursuant to section 17, first paragraph may not be submitted later than ten years from the date on which the construction of the detached or semi-detached dwelling was approved pursuant to section 56, second paragraph, unless otherwise provided in a guarantee or similar undertaking. (SFS 2004:554).
Rectification of defects
Section 20 of the Consumer Services Act
13. Rectification must occur immediately after the inspection report has been submitted to the contractor and in every case within a period of  two months unless special circumstances apply which may prolong this period.

14. Defects that do not influence the general condition of the contracted, their appearance or opportunities to use them in a manner fit-for- purpose are not the obligation of the contractor to rectify if this would mean unreasonable levels of costs or other measures.

When applying the previous paragraph, the purchaser is entitled to deduct from the contracted sum the equivalent of the difference between the value of the contracted services according to contract and the value in its defective condition. This amount must not be less than the savings the contractor made due to defective implementation.

15. The purchaser must afford the contractor access to the property for inspection, fine-tuning, adjustments, rectification of defects or repair of damage plus, if necessary, ensure that any obstructions such as wall decorations, bookshelves, furniture etc. are moved so that a proper working area can be provided.

The contractor will, in connection with measures according to the first paragraph in this section, consult with the purchaser in order to, to a reasonable extent, avoid inconvenience for the purchaser.
The contractor is not responsible for final cleaning after measures taken according to the first paragraph in this section.

Price reduction and termination
Sections 21-23 of the Consumer Services Act.

Delays caused by contractors

Contractors’ entitlement to prolongation
16. Contracted services must be completed and available for final      

      inspection on the expiry date of the contract period.

The contract period will be prolonged or made shorter to the extent determined by alterations or additional work in accordance with Section 8 of the Consumer Services Act or Sections 9 and 10 of these regulations.

If no point in time for final completion has been agreed, the contracted services must be completed within a period of time that is reasonable, taking special consideration of what is normal for contracted services of the same type and scope.

Fine-tuning, adjustment or testing of what is included in the contracted services must be completed within the contract period unless a delay is caused by waiting for a suitable time of year or the commissioning of the contracted services.

17. The contractor is entitled to the necessary prolongation of the 
contract period, if he/she is prevented from completing the contracted services within the contract period due to circumstances beyond his/her control that he/she could not reasonably be expected to have included in calculations when he/she entered into the contract and/or that he/she could not have avoided or succeeded in nullifying their damaging effect.

18. Parties will, without delay, inform their counterparty concerning 
circumstances that the party realises, or should have realised, would cause a delay.

If a party neglects to provide such information, he/she may not make any claims according to this circumstance other than that the counterparty realised, or should have realised, the same circumstance.
What constitutes delay
Section 24 of the Consumer Services Act.

19. Delay occurs on behalf of the contractor if he/she exceeds the 
contract period or the rescheduled finalisation date that is to apply according to Sections 16 or 17 of these regulations.


Delay also occurs on behalf of the contractor if he/she does not observe an agreed date for the commencement of contracted services or for the progress of the work, on the condition that the contractor is not entitled to a prolongation according to Section 16 or 17 of these regulations.

Remedies in the event of delay etc.
Sections 25-30 of the Consumer Services Act
The contractor’s liability for damages
Sections 31-35 of the Consumer Services Act
20. The contractor’s liability to pay damages according to Section 31 (liability for damages as a result of defect or delay) and Section 32 (miscellaneous provisions concerning liability for damages) of the Consumer Services Act does not encompass indirect damages or losses from business activities.
Price etc.
Sections 36-37 of the Consumer Services Act
21. The price of the contracted services – the contract sum – or the 
basis of how the price is to be calculated must be stated in the  contract. The contract sum will be regulated taking into consideration the alterations and additional work according to Sections 9 or 10 of these regulations. Alterations and additional work will, unless otherwise agreed, be credited or debited as and when it is performed. If the price for such works has not been agreed the purchaser must pay or be credited with a reasonable sum taking into consideration the nature of the work, its scope and implementation, current accepted price or method of calculating price for equivalent work at the point in time the contract was signed plus any other relevant circumstances.

22. Irrespective of form of compensation i.e. fixed price or current 
account, the contract sum, with adjustments for additions and deductions may be modified in consideration of the following:

1.
Changes to the VAT level.
2.
Changes to such municipal and state tax paid by the contractor.
3.
Changes to implementation due to decision or measure taken by a government authority.
Surcharges
Section 38 of the Consumer Services Act
23. When problems occur as stated in Section 17 of these regulations, the contractor’s right to financial compensation for additional costs caused by these circumstances is regulated in Section 38, paragraph 2 or Section 45 of the Consumer Services Act.

Payment in the event of an accident etc.
Section 39 of the Consumer Services Act
Itemised invoices
Section 40 of the Consumer Services Act
Time for payment
Sections 41 and 52 of the Consumer Services Act
Section 52, second paragraph. Where a final inspection is to be carried out in accordance with section 53, notwithstanding the provisions of section 41, first paragraph the consumer shall be entitled to withhold ten percent of the agreed price until such time as the construction of the detached or semi-detached dwelling has been approved in accordance with section 56, second paragraph. (SFS 2004:554).
Cancellation
Sections 42-44 of the Consumer Services Act
Delays by the purchaser
Sections 45-50 of the Consumer Services Act
Inspection etc.
24. Parties may, during the course of the contract period, order a pre-inspection of the work that will be difficult to access when construction is completed and that will be put into commission before completion or if other special circumstances apply.
Parties may, after the expiry of the contract period order a special inspection concerning defects in accordance with Section  9 of the Consumer Services Act, evidence of which has occurred after the final inspection or have been indicated by the purchaser in accordance with Section 60, Paragraph 3 of the Consumer Services Act.

Parties are entitled to order a post inspection in order to ascertain if defects have been remedied.
Before the expiry of the period as stated in Section 59 of the Consumer Services Act, parties may in addition order a Section 59 inspection in order to ascertain whether other defects according to Section 9 of the Consumer Services Act have appeared during this period.
The inspection according to this section must be carried out without delay. The post inspection will be carried out without delay as soon as the defect has been remedied.

Final inspection
Section 53 of the Consumer Services Act
25. The final inspection is to be carried out when the contracted services have been completed unless the parties agree on some other course of action.

Parts of the contracted services may, after agreement by the parties, be made the object of an additional final inspection. Additional final inspections do not form an obstacle to the final acceptance of the contracted services, unless the parties agree otherwise.

Sections 54 and 56 of the Consumer Services Act
Section 54, third paragraph. The surveyor shall, as soon as possible, summon the parties and the quality manager pursuant to Chapter 9, section 3 of the Planning and Building Act (SFS 1987:10) to attend the final inspection. (SFS 2004:554).
Section 56. In conjunction with a final inspection pursuant to section 53, the surveyor shall investigate whether the construction of the detached or semi-detached dwelling is defective pursuant to section 9. The result of the final inspection shall be reported in writing immediately to the parties and contain information regarding any circumstances which the surveyor deems to constitute defects. The report shall also contain information regarding circumstances that the consumer deems to constitute defects pursuant to sections 9, 10 or 11.
Where the construction of a detached or semi-detached dwelling is not defective pursuant to section 9 or where noted defects are of minor significance, the surveyor shall approve the construction. Where the construction of  a detached or semi-detached dwelling is not approved and unless otherwise decided by the parties, a new final inspection shall be carried out on a later occation. The undertaking shall notify the surveyor in due time as to when a new final inspection may be carried out.
Upon an action by the consumer or undertaking, a court of general jurisdiction may try the matters addressed in the inspection report. (SFS 2004:554).
Arbitration inspection
26. Parties may order an arbitration inspection or inspections in accordance with Sections 24 and 25 of these regulations. This arbitration inspection will examine the issues that have caused this course of action such as questions concerning the final acceptance of the contracted services, the occurrence of defects or responsibility for defects. Such a course of action must occur within a period of one month of the parties receiving the inspection report from the inspection that is to go to arbitration, unless there are special reasons to prolong this period.
The arbitration inspection is carried out by a person who is appointed jointly by the parties. 
The arbitration inspection replaces the inspection, or parts of the inspection, that have caused the initial order for arbitration inspection.

Surveyor
Section 55 of the Consumer Services Act
27. The inspection according to Section 24 of these regulations is to be carried out by a person appointed by the purchaser or jointly by the parties. Such a surveyor, and a surveyor that is jointly appointed by the parties to carry out the inspection in accordance with Section 26 of these regulations, will possess the necessary experience and knowledge for the task and will carry out his/her activities independently and impartially.

Financial compensation to the surveyor
Section 57 of the Consumer Services Act
28. Unless otherwise agreed, compensation payment to the surveyor will be made as follows:
Pre-inspection and Section 59 inspection: by ordering party.

Post inspection: By the contractor if the defect remains to a considerable degree when the post inspection takes place, otherwise by the purchaser.

Final inspection and additional final inspection: By the purchaser.

New final inspection: the contractor is responsible for the part of the final compensation that is attributable to the new final inspection.

Arbitration inspection and special inspection: as determined by the results, the surveyor will decide how the responsibility for financial compensation is to be distributed among the parties.

Contractor’s insurance cover
29. The contractor must take out full insurance cover for damage to the contracted services. The purchaser is to be the co-insured. This insurance cover is to apply for the entire contract period plus for two years after the final acceptance of the contracted services as concerns damage that is the responsibility of the contractor. The insured amount is to correspond to the replacement costs of the contracted services plus material, goods and labour provided by the purchaser. The deductible amount is to be a maximum of one price base amount according to the General Insurance Act (1962:381).
In addition the contractor must take out liability insurance for the contractor operations during the contract period and for two years after the final acceptance of the contracted services. The insured amount must be a minimum of 200 price base amounts.  The deductible amount is to be a maximum of one price base amount. Price base amount is understood to be the price base amount in application at the point in time the contract was entered into.
The contractor must provide the purchaser with evidence that the agreed insurance is in place. If the contractor neglects to do so and does not take suitable action the purchaser may take out the relevant insurance cover which is to be financed by the contractor.
If damage or injury does occur, it is the duty of the parties to utilise the agreed insurance cover.

30. The Construction Defect Insurance Act (1993:320) contains regulations concerning compulsory construction defect insurance and completion protection.
